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CONTRACT BY MUNICIPALITY WITH PUB- 
LIC SERVICE COMPANY AS TO RATES 
FORBIDDEN BY STATE POLICE POWER. 





In State ex rel. Sedalia v. Public Serv- 
ice Commission of Missouri, 204 S. W. 
197, decided by Division 1 of Missouri 
Supreme Court, it was held that Section 
5 of Article 12 of Missouri Constitution, 
which provides that the police power of 
the state shall never be abridged or so 
construed as to permit corporations to 
conduct their business in such manner 
as to infringe the equal rights of individ- 
uals, or the general well-being of the 
state, operated so as to forbid the legis- 
lature vesting in a municipality the right 
to make an irrepealable contract for rates 
with a public service corporation for the 
supply of water. 

The way in which the court stated the 
matter was: 


“Going to our constitution the real 
question is: Can the legislature authorize 
a municipal corporation or a public serv- 
ice corporation to make a contract as to 
rates, which contract will preclude the 
sovereign power of the state from fixing 
reasonable rates irrespective of the con- 
tract? We use both the terms, ‘municipal 
corporation’ and ‘public service corpora- 
tion,’ purposely, because they are usually 
the opposing parties to the contract.” 

We may pass the explanatory part of 
the announcement of the principle by, 
because the principle itself is general in 
its bearing and the section of the con- 
stitution relied upon provides that corpo- 
rations shall so conduct their business as 
not to infringe the equal rights of in- 
dividuals. A municipality, therefore, can- 
not be favored by a corporation in a way 
that an individual cannot be favored. 


But the court proceeds as follows: 








“This court has held, and we think 
rightfully so, that the fixing of reason- 
able rates for services to be rendered to 
the general public is an exercise of the 
sovereign police power of the state.” 


To support this proposition the court 
refers to Chicago & Alton R. Co. v. 
Tranberger, 238 U.S. 67, which case held 
only that the federal constitution did not 
attempt to override the police power of 
the state, which power “can neither be 
abdicated nor bargained away and is in- 
alienable even by express grant.” And 
this case further said that “the police 
power embraces regulations designed to 
promote the public convenience or the 
general welfare and prosperity, as well as 
those in the interest of the public health, 
morals and safety.” 


Also it was said: “That all contract 
and property rights are held subject to 
its (police power’s) fair exercise.” 

Getting down particularly to the facts 
in the instant case, it was further said: 

“It was under similar definitions of 
‘police power,’ that this court held that 
the fixing of reasonable rates for public 
service is the exercise of the sovereign 
police power of the state. Such power 
cannot be contracted away, nor can the 
legislature of the state authorize a mu- 
nicipal corporation to contract away this 
police power of the state. It is clear 
that the legislature cannot confer more 
power upon one of its creatures (a mu- 
nicipal corporation) than it possesses 
itself.” 


But back of all of this lies the ques- 
tion which the court takes as established, 
namely, that “fixing reasonable rates for 
public service is the exercise of the sov- 
ereign police power of the states.” We 
desire to dispute the correctness of such 
a principle, if by service” is 
meant service by a public service com- 
pany or corporation. 


“public 


‘There was no such question as the fix- 
ing of reasonable rates in the Tranberger 
case either as considered by Missouri 
Supreme Court or as it came into United 
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States Supreme Court on writ of error. 
There was merely a question of the valid- 
ity of a police regulation requiring own- 
ers of railroads to maintain ditches along 


their rights of way. In that very case 
there was recognized, for the sake of 


argument, that the charter of the rail- 
road in question was a contract not sub- 
ject to impairment. It was*said: “For 
present purposes we will assume that 
the charter was irrepealable” by subse- 
quent legislation. 

Even if this charter fixed the rate the 
railroad had the right to charge for fares 
and freight to be charged by it as a pub- 
lic service corporation, it has expressly 
been held to be a contract not subject 
to impairment. 





This question has been considered in 
Collier on Public Service Companies, 
1918, pages 173-178, and there was cited 
Ga. R. & Bkg. Co. v. Smith, 128 U. S. 
174, which said: 

“Tt is conceded that a railroad corpo- 
ration is a private corporation, though 
its uses are public, and that a contract 
embodied in terms in its provisions, or 
necessarily implied by them, is within 
the constitutional clause prohibiting leg- 
islation impairing the obligation of con- 
tracts. If the charter in this way pro- 
vided that the charges, which the com- 
pany may make for its services in the 
transportation of persons and property, 
shall be subject to its own control up to 
the limit designated, exemption from leg- 
islative interference within that limit will 
be maintained.” 

Therefore, a legislature being vested 
with the power to grant to a public serv- 
ice corporation a charter may bargain 
away the right of a future legislature to 
interfere by fixing different rates than 
those provided for by contract. 


But even more closely do we come 
down to the question here involved by a 
much later ruling in the United States 
Supreme Court in Puget Sound Traction, 
L. & P. Co. v. Reynolds, 244 U. S., 574, 
which case is also cited in Collier on Pub- 
lic Service Companies, 1918, at page 181. 





In that case the question was of a city 
ordinance granting a franchise to a street 
railway, which ordinance prescribed rates, 
and it was said that: 


“Assuming (what is not clear) that the 
provision in the franchise ordinances re- 
specting the rates of fare and the trans- 
fer privilege are contractual in form, still 
it is well settled that a municipality can- 
not, by a contract of this nature, fore- 
close the exercise of the police power of 
the state unless clearly authorized to do 
so by the supreme legislative power. * * * 
The Supreme Court of Washington has 
held that * * * contractual provisions in 
franchises conferred by municipal corpo- 
rations without express legislative au- 
thority are subject to be set aside by the 
exercise of the sovereign power of the 
state.” 


Now there is spoken of in this decision 
the “police power” of the state, but it 
is conceded argumentatively that insofar 
as police power is referred to the allusion 
is in a general and not a discriminative 


way. It is certain that so far as public 


‘service companies are concerned they 


have the right to earn fair compensation 
for the employment of their property in 
public ‘service, and contracts may be 
made with subordinate bodies in the state 
where a franchise is within their power 
to grant. 


Indeed, it has been said that the prin- 
ciple of the right to regulate rates of a 
public service company was extraordi- 
narily extended in German Alliance Ins. 
Co. v. Lewis, 233 U. S. 389, L. R. A. 1915 
C, 1189, to a company, which was not a 
public service company at all as there- 
tofore considered, that is to say it used 
no property in its business affected with 
a public interest. See Collier on Public 
Service Companies, 1918, pages 48, 57, 
120, 182, 199, 208, 226, 245. 


This author suggested that if it is un- 
der the German Alliance case that the 
right to regulate rates is exercised, then 
there may not exist the same limitation 
in legislative authority as where regula- 
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tion is because there is property affected 


with a public interest. 


However that may be, it is clear that 
franchises, irrepealable by subsequent 
legislation, may be granted by legislative 
authority to a public service company 
employing in its operations property af- 
fected with a public interest. 

It is readily conceivable also, that so 
far as the right to regulate is based 
purely and simply on a state’s police 
power, then no irrepealable franchise is 
possible to be granted, for the simple rea- 
son, that a company so regulated can 
surrender nothing that could be the basis 
of contract, that is it has nothing to offer 
the public with which it contracts by way 
of consideration. 


Mr. Justice Lamar who dissented in 
the German Alliance case pointed out 
that theretofore the only rate-regulated 
businesses were those that used public 
ways or where the right of eminent do- 
main was which exercise 
created a correlative obligation to sub- 
mit to regulation of rates. He contended 
that “there is a distinction between a 
public interest—justifying regulation— 
and a public use—justifying price fix- 
ing.” The former is under police power; 
the latter does not clearly appear so 
to be. 


exercised, 








NOTES OF IMPORTANT DECISIONS. 





HIGHWAYS—RIGHT OF WAY NOT EX- 
CLUSIVE BUT RELATIVE.—In Paulsen v. 
Kluge, 104 Atl. 95, decided by Supreme 
Court of New Jersey, it was held that one 
having right of way on a highway must exer- 
cise his right with due regard to the rights 
of another also using the highway so as to 
avoid a collision. 


Thus the facts show, that, where plaintiff 
approaching an intersecting street, in an au- 
tomobile, held out his hand to indicate that 
he desired to turn into such street and also 
sounded his horn, defendant also approaching 





such street must give him space to make such 
turn, notwithstanding a traffic statute pro- 
vided that “Every driver of a vehicle approach- 
ing the intersection of a street or public road 
shall grant the right of way at such intersec- 
tion to any vehicle approaching from his 
right.” 
The court said: 


“If we assume that the defendant had the 
right of way, the conditions must be such as 
to justify him in the absolute exercise of the 
right. In any event his right upon the high- 
way is not exclusive, but at all times rela- 
tive and still subject to the fundamental com- 
mon law doctrine, ‘sic utere tuo ut alienum 
not laedas.’ Nor was his right of way exclu- 
sive, because he was on the right side of the 
road, as required by the traffic statute. The 
legislature did not contemplate by this enact- 
ment to confer a monopoly of way ad libitum 
upon a person in the posture of the defendant, 
regardless of existing conditions and the dis- 
tance he was from the intersecting street into 
which others were proceeding. The plaintiff 
complied with the provisions of the same act 
when approaching the intersection while the 
defendant was at least a block away. She 
held out her hand as the statutory indication 
of her intention to turn into the intersecting 
street. It was the duty of the defendant at 
that time to observe the conditions and guide 
his machine accordingly. * * * The legislative 
act was not intended to provide an exclusive- 
ly hard and fast rule, applicable to all hazards 
and in all situations, regardless of actual con- 
ditions, and thus liberate from responsibility 
one who by fortuitously adhering to the regu- 
lation may be otherwise reckless and indif- 
ferent to the situation of others lawfully exer- 
cising equal rights upon the highway, but who 
may be subject to untoward and unlooked for 
situations beyond their control.” 


The court reasoning further speaks of the 
exercise of “a common right” and held there 
was evidence to show there was no contrib- 
utory negligence by plaintiff and there was 
negligence by defendant. 





WAR—COMMANDEERING AS EXCUSING 
PERFORMANCE OF PRIVATE SALE CON- 
TRACT.—In 86 Cent. L. J. 224 and 349, there 
was considered excuses for breaches of con- 
tracts in executory sales arising out of im- 
possibility of performance caused by war en- 
tered upon by the country in which sale con- 
tracts were made. A different question is’ pre- 
sented in the case of Moore & Tierney, Inc. v. 
Roxford Knitting Co., 250 Fed. 278, decided by 
District Court of Northern District of New 
York. 


In this case the question was whether the 
fact of a voluntary entering into a contract 
by a manufacturer to furnish war supplies was 
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to be taken as furnishing by compulsion un- 
der the government’s war power, so as to ex- 
cuse performance by the manufacturer of its 
agreement to supply, under prior agreement, 
a private customer. There is no discussion in 
this case of the constitutional power of the 
government to commandeer for war purposes 
what it needs, though this result in such dis- 
location of a manufacturer’s business as to 
make impossible compliance with his private 
contracts. 

It was said that: “If before or after war 
was declared a party, A, entered into a con- 
tract with another party, B, to make and de- 
liver to him goods, wares and merchandise, 
stores and supplies, such as the government 
requires for army or navy use, or both, and 
after the passage of the Acts of Congress (be- 
ing Act, June 3, 1916, for making provision 
for the national defense and Act, March 4, 
1917, making appropriation for the naval serv- 
ice for the fiscal year ending June 30, 1918), 
the United States, being at war, came in and 
ordered or directed such party, A, to make 
goods, wares and merchandise of the nature 
and kind referred to and in compliance with 
such order and requirement of the government, 
demanded or required the entire output of the 
factory of such party thereafter, all it could 
reasonably produce, it was the duty of the 
party to comply with such government order 
or requirement, and if compliance therewith 
made it impessible for such party to fill or 
comply with or perform its contract with such 
other party, B, according to its terms and 
within the time prescribed, and such other 
party, on being notified of the inability to per- 
form, declared the contract ended, he cannot 
recover damages for non-performance by A. 
The same rule applies in case of a contract 
made after the enactment of such statutes, 
a state of war existing.” 


There was some discussion in the articles 
above referred to as to whether impossibility 
in the performance of contracts made by war 
conditions physically impossible of perform- 
ance, abrogated or merely suspended perform- 
ance of the contracts. The ruling in this case 
dées not definitely decide the question, for 
if there were merely suspension of the contract 
obligation, the result as to suit for damages 
for non-performance would be the same as in 
ease of abrogation of contract, that is to say, 
so far as the point involved in this case was 
concerned. 

It is interesting also to observe, that the 
commandeering may be made under a statute 
enacted either before war or after war has be- 





gun, and whether such statute pointedly was 
in anticipation of the beginning of war or not. 
In other words, commandeering can be under 
a peace statute, as well as under a war stat- 
ute, war having been afterward begun. This 
would seem to recognize the police power as 
being dominant over rights of contract, or pos- 
sibly as considering that vis major may be 
at least an excuse for present non-perform- 
ance. 


PUBLIC SERVICE CORPORATIONS—VAL- 
UATION OF RIGHT IN PERCOLATING 
WATER.—In Water Company v. Public Serv- 
ice Commission of Nevada, 250 Fed. 304, de- 
cided by U. S. District Court of Nevada, it is 
stated in the reasoning of an opinion by the 
court, that percolating water is not so far as 
its supply is concerned, to be taken as an 
element in valuation of the property of a pub- 
lic service company for rate fixing purposes. 


Thus the court said: “Has the complainant 
a water right upon which it can fix a valua- 
tion of $500,000? I very much doubt it. The 
water which it claims as a water right is per- 
colating water running through its lands. I 
do not understand that percolating water pass- 
ing under or through the soil is anywhere rec- 
ognized as a water right bearing a valuation 
separate and distinct from the land. It is not 
in any sense surface water. It is not water 
appropriated from running streams; nor is it 
water the right to which is the same as that 
of a riparian owner. Percolating water is 
part and parcel of the soil and it is as much 
a constituent element of the land as the min- 
era] therein contained. Its value, if it has 
any, is therefore in the land and cannot be 
separated from the land.” 


It was upon this reasoning that a public 
service commission’s valuation rejecting value 
for this as a water right was upheld as 
affording to the company a reasonable return 
upon its investment. 


It seems to us that the court proceeded in 
this upon a wholly unjustifiable theory. It was 
not required that the company should trace 
title in such a technical way as rules of law 
may require. It was necessary for the com- 
pany to operate at all that it have a plant 
whereby water could be obtained for distribu- 
tion and sale. If development of water was 
aimed at by company and the manner of de- 
velopment entailed expenditure in constructing 
a plant, it was entitled to a reasonable return 
on the money expended therefor. 
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Furthermore, if percolating water is reduced 
to possession, it thereby: becomes the subject 
of ownership. To reduce it to possession a 
plant for its capture was built and maintained. 

For leading articles on oil, gas and .water 
and rights therein, we refer to 85 Cent. L. J. 
226, 261, 387. 








REPORT OF THE MEETING OF THE AMERI- 
CAN BAR ASSOCIATION. 





The meeting of the American Bar Association 
at Cleveland, August 28-30, made up in enthusi- 
asm what it lacked in numbers. The president’s 
address on “Civil Liberty in America,” de- 
livered by Hon. Walter George Smith, was 
a masterful presentation of present legal com 
ditions and held the interest of the conven 
tion throughout. 


On the subject of legislation passed under 
the war power of Congress, Mr. Smith said: 

“Congress, responding to the wishes of the 
people, has, with commendable patriotism, put 
at the disposal of the President a power never 
before vested in the Executive Department of 
the government. With a suddenness difficult 
to realize, well nigh every act of the citizen 
is put under Federal regulation—his food, his 
fuel, his communications with his fellows are 
all subject to official supervision, and he is 
made to realize as never before that all he 
has of material wealth, of physical strength, 
can be taken under a power that before 
touched his individual freedom of action in 
many ways, it is true, but never so heavily. 
This is as it should be. In time of national 
danger there can be no greater evil than half- 
hearted action by the appointed servants of 
the. people. When the war is triumphantly 
ended, Congress may and should repeal all 
those measures which are only permissible 
because of the exigency of the times. It is 
not for us to criticise with too great particu- 
larity laws framed to meet emergencies we 
could not foresee in times of peace. There 
should be no division of effort, as there is no 
divided patriotism among the great masses of 
the people.” 


Referring to the growing impatience of con- 
stitutional restraints apparent in certain parts 
of the country, Mr. Smith says: 

“The aim of the Non-Partisan League’ for 
abrogating constitutional protection and elim- 
inating the primary functions of courts of jus- 





tice and the progress it has already made in the 
Northwest, is unfortunately symptomatic of con- 
ditions more wide-spread than many of us real- 
ize. For half a century constitutional questions 
have been replaced in all great political contests 
by economic issues. The inadequate education 
of the voters in our political system has made 
them an easy prey to the demagogues and 
opportunists, as well as the theoretical mor- 
alists, who know nothing and care nothing 
for those limitations upon hasty legislation 
which were embodied in our fundamental law 
as the fruit of the hard-won experience of 
centuries. If we are to lose the protection 
of the Constitution, what guaranty for life, 
liberty or property will be left us when it 
suits any element of the community, sufficient- 
ly well organized and sufficiently in earnest, 
to persuade an ignorant electorate to place it 
in power? Under the protection of the courts, 
civil liberty has grown and strengthened in 
England and in America, because the judicial 
power has proved its mainstay and support. 
Knowing all this, the most determined attacks 
are now directed against judicial independ- 
ence, both in nation and state, by those who 
would remove all self-imposed limitations on 
the popular will.” 


After referring to the efforts of the Ameri- 
can Bar Association to modernize legal pro- 
cedure and secure more prompt and inexpen- 
sive methods of judicial administration by 
transferring to the courts the power to make 
rules of pleading and practice, Mr. Smith goes 
on to say: 

“To attain reform by so sane and 
scientific a method is not what is desired by 
the enemies of our constitutional democracy. 
Those elements which are most inimical to 
the civil liberty of the individual and would 


: supplant it by state paternalism or extreme 


collectivism, find in the calm atmosphere of 
a court of justice influences deadly to the 
germs of revolution and disorder, and, there- 
fore, have directed their most desperate efforts 
to discredit the entire judicial system. They 
will not succeed. The purifying trials of 
a common affliction and a common suffer- 
ing are bringing the American people to a 
better realization of their political inheritance. 
In the confusion of the crisis there stands out 
the glorious fact that, however we may have 
undervalued our civil liberty in the past, we 
realize now that without it life would be a 
servile burden. Our best and bravest are 
striving to defend liberty from without; let 
us show ourselves worthy of their sacrifice 
by preserving it from within.” 
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Two notable addresses, one the very antithe- 
sis of the other in tone and spirit and yet, in 
thought and general conclusions, complementary 
of each other, held the interest of the delegates 
Friday afternoon and evening. Mr. James M. 
Beck of New York, spoke in the afternoon on 
“The Higher Law,” in which in eloquent terms 
he scored Germany’s hypocrisy and utter aban- 
donment of the ideals of law and civilization, 
branding her as being unfit to enter again into 
association with the nations of the world but 
to be forever regarded as an outlaw. He 
roused the delegates to a high pitch of pa- 
triotic feeling when he described America’s 
part in exalting law and justice over the 
ethics of the Beast. 


In the evening Associate Justice John H. 
Clarke of the United States Supreme Court, 
spoke on “The League of Peace,” in which he 
showed the necessity for an international tri- 
bunal whose decrees would be supported by the 
armed forces as well as the public opinion of 
a union of world powers, forever making im- 
possible the awful devastation of a world war. 
The speaker admitted that the severest judg- 
ment must be visited upon Germany for her 
heinous offense against the peace of the world 
and the security of unoffending nations, but in- 
sisted that Germany, chastened by disillusion- 
ment and the just punishment of her crimes 
and misdemeanors, must be admitted to the 
League of Nations in order that no smoldering 
embers be left to again inflame the world 
in war. Justice Clarke’s address was con- 
structive and went extensively into detail with 
respect to the constitution of an international 
tribunal to which must be submitted hereafter 
all international disputes. 


The two addresses occasioned many debates 
in the hotel corridors, but as a general rule, the 
debaters seemed to agree upon the fact that Mr. 
Beck appeared in the role of advocatus mundi 
demanding the conviction and punishment of 
the greatest world offender of all time, insisting 
that the punishment should fit the crime and be 
so great as to deter any nation in the future 
from even dreaming to do what Germany has 
done. Justice Clarke, on the other hand, was 
addressing himself to the future of society after 
the war, and after the criminals who brought 
about the war had been punished. He pleaded 
for a complete international harmony and not 
an armed truce between hostile groups of na- 
tions. 


Justice Clarke, in his opening paragraphs, 
outlined the general proposition for which he 
was contending when he said: 





“Fundamental to all that I shall say are these 
assumptions: that the German autocratic gov- 
ernment shall be beaten to its knees and shall 
be definitely convinced that never again can a 
war of aggression be profitable in this modern 
world; that its military and naval establish- 
ments, as well as those of the other great na- 
tions, shall be greatly reduced and their arming 
for the future be greatly and strictly limited; 
and that after the war the German people, chast- 
ened as they will be in spirit and purpose, 
shall be invited to share in a just, even in a 
generous, peace, without which the permanent 
peace of the world can never be secured.” 

The supreme issue, after the war, according 
to Justice Clarke, will be the establishment of 
a supreme international tribunal to pass au- 
thoritatively and finally upon all international 
issues: The learned Justice said: 


“Millions of men will return to their homes, 
in every one of the important nations which 
should be members of the league, convinced by 
the lapse into savagery which they have seen 
with their own eyes, that trial by battle is as 
irrational a manner of settling a national as a 
private quarrel, and that the nearest approach 
to securing a just decision of a dispute by hu- 
man agency is to be found in a Council of 
Conciliation, or a court, selected from the 
wisest and ‘best of the citizenship of the ad- 
vanced nations of the world. In the free na- 
tions these men will return to a deserved and 
dominating leadership as the saviors of free 
government, and in the enemy countries they 
will be all that will remain not discredited by 
defeat. Yet, I would confidently put my faith 
in the men who have seen the most of war, 
not at a distance, but in the trenches, ‘on the 
red edge of battle,’ as competent and willing 
to enforce a conclusion which makes for the 
enduring peace of the world.” 


But the speaker contended that this new 
tribunal must have new and effective sanc- 
tions for its decrees. After referring to the 
flagrant breaches of international law con- 
temptuously committed by Germany during 
the course of the present war, Justice Clarke 
said: “These instances, a few from many, will 
suffice to recall to us all how completely in- 
ternational law has broken down under the 
stress of the great war. It has been trampled 
upon as ruthlessly by the Central Powers as 
it was by Napoleon a century ago; and in 
presence of the international anarchy which 
is the result, men who prefer reality to self- 
delusion must be convinced, reluctantly but 
definitely convinced, that moral sanctions are 
not enough to restrain great nations engaged 
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in war within the boundaries: prescribed by 
civilization in time of peace, and that unless 
the coming settlement is to prove but an angry 
truce, a time of preparation for another war, 
the most pressing problem now before us is, 
how we may furnish new and effective sanc- 
tions which will cause international law to be 
respected and obeyed as fully in time of war 
as it has been heretofore obeyed in time of 
peace.” 


That part of the address which seemed to 
make an issue with the conclusions reached by 
Mr. Beck and which was the occasion for many 
curbstone debates, was as follows: 


“To exclude the German and Austrian péople 
from the league, to attempt to impoverish two 
such great nations and to hold them permanent- 
ly poor, possessed, as they have proved them- 
selves to be, of approximately one-half of the 
military power of the world, would be to invite 
new coalitions and alliances, and would render 
inevitable that next war which the prophets 
of evil so confidently predict. Equally un- 
fortunate would it be to confine the mem- 
bership of the league to the Great Powers. 
The presence in ‘the league of the _ sec- 
ondary and now largely neutral powers, in- 
cluding from America at least Argentina, Bra- 
zil and Chile, will be clearly necessary to per- 
suade Germany and Austria to enter it, for 
otherwise they would see themselves opposed 
in the league, as they are now on the field of 
battle, by the six other Great Powers, and it 
would be futile to try to persuade them that, 
for many years to come, they could expect 
from such a court that impartiality and free- 
dom from prejudice so necessary to securing 
a just settlement of any disputed questions 
by conference and argument. But in such 
larger group suggestions of disinterested fair- 
ness and sympathy would be possible on which 
all of the present combatants might confidently 
rely for an impartial hearing and a just de- 
cision. It is just as necessary to the success of 
the league that every member nation shall 
believe that it will receive just treatment as 
that it actually shall receive it when the time 
of test shall come. We must aim at a con- 
structive and healing peace—not at an angry, 
sullen truce which will lead to’ further war.” 


The address of Hon. Hampton L. Carson of 
Philadelphia was scholarly and very much en- 
joyed by the delegates who voiced their approval 
by their vociferous cheering. Mr. Carson spoke 
on the subject of “Heralds of World Democracy 
—The English and American Revolutions.” 
His wonderful grasp of historical events as 





well as of the forces which impelled and grew 
out of the two greatest revolutions in the world’s 
history was amazing. 

No important recommendations, with one ex- 
ception, were made by any of the standing 
committees of the Association, who seemed to 
consider that their proper province was to 
mark time during the continuance of the war 
except so far as they might be able to co 
operate with the administration in the suc 
cessful prosecution of the war. 


The exception was the report of the Com- 
mittee on Jurisprudence and Law Reform, which 
asked the approval of the Association of a 
resolution condemning the proposed suffrage 
and prohibition amendments to the federal Con- 
stitution. After a very acrimonious debate the 
convention refused to pass judgment on either 
of these amendments, voting to table the reso- 
lution. 


The officers elected for the ensuing year were: 
George T. Page of Peoria, Ill., president; George 
Whitelock of Baltimore, Md., secretary, and 
Frederick W. Wadhans, Albany, N. Y., treasurer. 








BREACH OF LEGAL DUTY SHOULD 
AIWAYS GIVE RISE TO RIGHT 
TO DAMAGES. 


Violation of Right Is the Test. — The 
word “damages” is properly defined as “the 
pecuniary consequences which the law im- 
poses for the breach of some duty or the 
violation of some right.’ 


In contemplation of law every infraction 
of a legal right entitles the aggrieved per- 
son to damages. “If the infraction is es- 
tablished, the conclusion of damage inevita- 
bly follows. This deduction is made 
though it actually appears and is recognized 
in the case that there was in fact no in- 
jury, but a benefit conferred.’ 


The violation of some right, which, of 
course, constitutes a breach of duty, then 
is the foundation, and the only foundation, 
upon which damages are based. It is abso- 
lutely essential, however, that there be an 


(1) 8 RC. L, 420. 
(2) 1 Sutherland, Damages (4th ed.) sec. 2. 
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infraction of some right, in order that one 
may be entitled to damages. And, on the 
other hand, whenever there is an infraction 
of a civil right, damages follow of neces- 
sity. 

It is not a sufficient objection to the re- 
covery of damages that the action brought 
for that purpose is without precedent. It 
was long since determined that a special 
action on the case was introduced because 
the law will not suffer an injury and dam- 
age without affording a remedy.® 


The right to recover damages for the 
infraction of a right is seen, then, to be 
absolute, and it is in no way affected by 
the question of the measure of damages. 
No matter how difficult the admeasure- 
ment of damages may be in a given case, 
the right to a judgment cannot be affected 
thereby. This is a point sometimes lost 
sight of, and owing to the difficulty en- 
countered in attempting to measure the 
amount of some element of damages, it has 
been ruled that the element cannot be 
shown. 


For instance, it has been held in New 
York, in an action to recover for damage 
to a pleasure automobile, that- the usable 
value of the machine while it was being 
repaired, was not an element of dam- 
age, it not being shown that the owner 
used an automobile, or needed one, during 
that time.‘ 


In that case, the owner’s use or need of 
a car had no bearing on the question of 
the elements of damage. If the owner 
had been deprived of the right to use his 
car by the wrongful act of the defendant, 
he was entitled to have that fact considered 
as an element of damages, without regard 
to any question of the extent of his dam- 
age. 

Primarily, the plaintiff in a damage suit 
proves the damage or destruction of his 


(3) Winsmore v. Greenbank, Willes, 577, 580. 


(4) Murphy v. New York City R. Co., 108 
N. Y. Supp. 1021; Renault v. Simpson-Crawford 
Co., 108 N. Y. Supp. 700. 





property in order to establish the infrac- 
tion of his right; in other words, to show 
his right to recover. Secondarily, he proves 
this fact to establish the extent of his 
damage—the measure of his damages. But 
he has the same right to a verdict in his 
favor with or without proof of the extent 
of his damages. 


Mental Shock or Suffering —There has 
come down to us from the dark ages, a 
rule of law, still in vogue in many states, 
that no recovery can be had for mental 


‘ shock or suffering when it is unaccom- 


panied by any physical injury. This rule 
originated with a barbaric people who could 
not understand anything that did not fall 
within the three-dimension rule. 
injury, although essentially physical, is de- 
nominated mental. But it is not an injury 
in law if the physical injury follows, from 
the mental shock; there must first appear 
a cut, or a bruise, or a broken bone. 


Such an 


Damages for mental suffering have been 
generally allowed by the courts in certain 
classes of cases. These classes are: (1) 
Where, by the mere negligent act of the 
defendant, physical injury has been sus- 
tained ; and in this class of cases they are 
compensatory, and the reason given for 
their allowance is that the one cannot be 
separated from the other; (2) in actions 
for breach of marriage; (3) in cases of 
wilful wrong, especially those affecting the 
liberty, character, reputation, personal se- 
curity, or domestic relations of the injured 
person. To the latter class belong the ac- 
tions of malicious prosecution, slander, 
libel, and seduction, and they contain an 
element of malice. Subject to the possible 
exceptions contained in the second and 
third of the above classes, it is not be- 
lieved that there was any case prior to the 
year 1881, which held that mental anguish 
alone constituted a sufficient basis for the 
recovery of damages. In that year the 


Supreme Court of Texas decided that men- 
tal suffering alone, caused by failure te 
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deliver a telegram was sufficient basis for 
damages.° : 

The reasoning in favor of the rule per- 
mitting recovery for mental suffering alone 
is sound and unanswerable. In brief it is, 
that a wrong, a breach of duty, has been 
committed by the defendant which has re- 
sulted in injury to the plaintiff as grievous 
as any bodily injury could be, and that 
the plaintiff should have a remedy there- 
for. 


The argument opposing this rule is based 
upon expediency, is weak, spineless, and 
breaks of its own weight. It is that such 
a doctrine is an innovation upon long-estab- 
lished and well-understood principles of 
law; that the difficulty of establishing the 
proper pecuniary compensation for mental 
distress is so great, its elements so vague, 
shadowy, and easily simulated, and the 
new field of litigation thus opened up so 
vast, that the courts should not establish 


‘such a rule.® 


Stock Exchange Seat.—One’s ownership 
of a seat in a stock exchange is a right, 
which, if wrongfully infringed, entitles him 
to damages.’ 


The right of a member of an exchange 
is more than a mere license or privilege ; 
it is generally regarded as a property right. 
The fact that the trnasfer of a seat in an 
exchange is subject to the by-laws of the 
exchange, and may be defeated by refusal 
of the exchange to approve, affects the 
value of, and not the property in, the 
seat.® 

For some purposes, however, a stock 
exchange seat is held not to be. property. 


(5) So. Relle v. Western Union Tel. Co., 55 
Tex. 308, 40 Am. Rep. 805. 

(6) Further, on this question, see Summer- 
field v. Western Union Tel. Co., 87 Wis. 1, 41 
A. S. R. 17. 

(7) Habenicht v. Lissak, 78 Cal. 351, 20 Pac. 
874, 12 A. S. R. 63, 5 L. R. A. 713; Nashua Sav- 
ings Bank v. Abbott, 181 Mass. 631, 63 N. E. 
1058, 92 A. S. R. 480; State v. McPhail, 124 
Minn. 298, 145 N. W. 108, 50 L. R. A. (N. S.) 
255; Powell v. Waldron, 89 N. Y. 328, 42 Am. 
Rep. 301. 

(8) Re Page, 107 Fed. 89, 46 C. C. A. 160, 59 
L. R. A. 94. 





Thus, a member of a stock exchange as- 
signed his seat as collateral security. Sub- 
sequently he became bankrupt, and the 
seat, in accordance with the by-laws of the 
exchange, was sold and the proceeds dis- 
tributed among his creditors. The assignee 
of the seat claimed a right to the proceeds. 
It was held that the seat was not property, 
and that as it was sold under the by-laws 
of the exchange, the assignee could not 
complain.® 


An action for damages may be main- 
tained by a member who has been unlaw- 
fully expelled or indefinitely suspended, or 
if he is denied the privileges of the ex- 
change and his means of livelihood as a 
broker without actual suspension or ex- 
pulsion.’® 


Deprivation of Use of Property.—Where 
one is deprived for a time of the use of 
specific property by the wrongful act of 
another he is entitled to recover damages 
therefor. The measure of his damages is 
often difficult to ascertain, but that does 
not affect his right to recover.** 


For instance, the question of the amount 
of damages to which one is entitled for the 
wrongful deprivation of the use of his au- 
tomobile, is often a puzzling one.” 


Practically all of the courts allow dam- 
ages for the deprivation of the use of an 
automobile. In an action for the taking 
and conversion of an automobile which 
was kept for hire, it was held that dam- 
ages could be recovered on account of be- 


(9) Gartner v. Pittsburgh Stock Exchange, 
247 Pa. 482. 

(10) Dos Passos, Stock Exchange (2nd. ed.) 
p. 112. 

(11) Atlanta Cotton-Seed Oil Mills v. Coffey, 
80 Ga. 145, 4 S. E. 759, 12 A. S. R. 244; Chauvin 
v. Valiton, 8 Mont. 451, 20 Pac. 658, 3 L. R. A. 
194; Wright v. Mulvaney, 78 Wis. 89, 46 N. W. 
1045, 23 A. S. R. 393, 9 L. R. A. 807; MeGary v. 
Lafayette, 12 Rob. (La.) 674, 43 Am. Dec. 239. 

(12) Re Third Ave. Ry. Co. (P. S.C.) P. U. R. 
166 Ky. 94; Street v. Laumier, 34 Mo. 469; 
Weleetka L. & W. Co. v. Castleberry, 42 Okla. 
745; Perkins v. Brown, 132 Tenn. 294; Jackson 
Iron Wks. v. Hurlbut, 158 N. Y. 34. 
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ing deprived of the use of the car, of its 
use for renting purposes, or for any other 
purpose; it being left to the jury to say 
how much the plaintiff was fairly and rea- 
sonably entitled to on account of having 
been deprived of its use.** 


This rule applies to automobiles used 
for pleasure as well as to business cars.’ 


“An automobile owner who expects to 
use his car for pleasure only has the same 
legal right to its continued use and posses- 
sion as an owner who expects to rent his 
car for profit; and the legal basis for a 
substantial recovery, in case of a depriva- 
tion of the use of the car, is the same in 
one case as in the other. Such an invasion 
of property right calls for an award of 
substantial, as. distinguished from nominal, 
damages, and the only difficulty in apply- 
ing the rule of compensatory damages to 
cases of this character is the very practical 
difficulty of estimating the actual damages 
in money. But the law does not deny 
substantial damages to one who has suf- 
fered a substantial injury, solely on the 
ground that the injury has not produced, 
or will not produce, a pecuniary loss.”* 


“Compensation for injury being the rule, 
there can be no just reason for the al- 
lowance of the usable value in the one case 
and its disallowance in the other. The 
value of the use of personal property is 
not the mere value of its intended use, but 
of its present potential use, whether availed 
of or not by its owner. His right of user, 
whether for business or pleasure, is abso- 
lute, and whoever injures him in the exer- 
cise of that right cannot complain when 
held to respond on that basis.’’° 


In a New York case, however, where 
it appeared that the automobile was used 
for the purposes ‘of health and pleasure, 
and it was not shown that the plaintiff 
was to any expense in hiring another ve- 
hicle during the time his automobile was 
being repaired, or that the automobile was 
a source of income or profit to him, it was 
held that evidence as to its usable value 


(13) Lyman v. James, 87 Vt. 486. 
(14) Berry, Automobiles (2nd ed.) sec. 551. 


(15) Cook v. Packard Motor Car Co., 88 
Conn., 590, L. R. A. 1915 C, 319. 
(16) Perkins v. Brown, 132 Tenn. 294. 





while it was being repaired was not ad- 
missible.*? 


This view may safely be said to be con- 
trary to law. 
C. P. Berry. 
St. Louis, Mo. 


(17) Bondy v. New York City R. Co. 56 
Mise. 602. 








PRINCIPAL AND SURETY—RELEASE OF 
SURETY. 





ALABAMA FIDELITY & CASUALTY CO. v. 
ALABAMA FUEL & IRON CO. 





(Supreme Court of Alabama. Feb. 7, 1918. 
Rehearing Denied May 9, 1918.) 





79 So. 57. 





Where defendant became surety on bond of 
coal dealer to a wholesaler whose contract re- 
quired monthly settlement and accounting, the 
mere fact that the wholesaler made shipments 
of coal to the shipper for which he did not pay 
in full, and that the dealer did not make 
monthly reports and payments, did not discharge 
the surety, though it had no notice of such 
conduct; the wholesaler not having consented 
or acquiesced therein. 





GARDNER, J. This is the third appeal in 
this cause. Ala. Fid. & Cas. Co. v. Ala. Fuel 
& Iron Co., 190 Ala. 397, 67 South. 318; Ala. 
Fuel & Iron Co. v. Ala. Fid. & Cas. Co., 197 
Ala. 669, 73 South. 374. Upon the first appeal, 
it was held that plea 5, which alleged that 
the plaintiff relieved Banks of his obligation 
to comply with the terms of the contract rela- 
tive to making monthly statements and pay- 
ments for the coal shipped him without the 
consent of the defendant, set up a good de- 
fense, in that it disclosed a material alteration 
in the contract by the plaintiff without the 
consent of the surety, and thereby released 
the surety from the obligation which in its 
contract of suretyship had been assumed. On 
the second appeal construing the contract be- 
tween the parties, in passing upon the suf- 
ficiency of count 1 as amended, it was held 
that the surety guaranteed that Banks would 
pay for the coal which was shipped to him, 
and that whether or not Banks had sold the 
coal was a matter of no consequence so far 
as the liability on the bond was concerned. 
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(1) The first assignments of error relate 
to the ruling of the court in sustaining de- 
murrer to pleas A and B as originally framed. 
The substance of said pleas appear in the 
foregoing statement of the case. In the con- 
tract between Banks and the appellee, the 
former had agreed to make monthly state- 
ments, and monthly payments on account of 
the coal shipped. The condition of the bond 
executed by the appellant was for the faith- 
ful compliance by the said Banks with all the 
provisions of said contract required of him 
to be performed during the term of the bond. 
The substance of these pleas was that the 
appellee made shipments of coal to Banks 
during a period of months, upon which he 
(Banks) made sundry payments on account, 
but did not pay in full, and did not make 
monthly reports or monthly payments as he 
had agreed. They set up no consent or ac- 
quiescence on the part of the appellee in Banks’ 
default. “A surety is not discharged from 
liability from the mere fact that principal is 
continued in the master’s employment after 
he has failed to make payments promptly, of 
which fact the surety has not been advised.” 
Home Ins. Co. v. Holoway, 55 Iowa, 571, 8 N. 
W. 457, 39 Am. Rep. 179. See, also, to like 
effect, Watertown Fire Ins. Co. v. Simmons, 
131 Mass. 85, 41 Am. Rep. 196; Fanning v. 
Murphy, 126 Wis. 538, 105 N. W. 1056, 4 L. 
R. A. (N. S.) 666, 110 Am. St. Rep. 946, 5 
Ann. Cas. 435; Williams v. Lyman, 88 Fed. 
237, 31 C. C. A. 511; Atna Fire Ins. Co. v. 
Fowler, 108 Mich. 557, 66 N. W. 470. In Water- 
town Fire Ins. Co. v. Simmons, supra, the 
court said: 


“But the creditor owes no duty of active 
diligence to take care of the interest of the 
surety. It is the business of the surety to see 
that his principal performs the duty which he 
has guaranteed, and not that of the creditor. 
* * * Mere inaction of the creditor will not 
discharge the surety unless it amounts to fraud 
or concealment.” 


Upon the first appeal in this cause the un- 
derlying principle set out in the foregoing 
cases was recognized by this court in the fol- 
lowing language introductory to the quota- 
tion from Williams v. Lyman, supra: 


“We are not unmindful of the salutary prop- 
osition that ‘the contract of suretyship is not 
that the obligee will see that the principal per- 
forms its condition, but that the surety will 
see that he performs them.’” 


On this first appeal, the court also held 
that mere indulgence granted by the employer 
to the principal would not discharge the surety. 
The same principle seems to have been recog- 





nized by the Supreme Court of Minnesota in 
Manchester Fire Ins. Co. v. Redfield, 69. Minn. 
10, 71 N. W. 709, wherein the court, speaking 
to this question, said: 


“The import of the instruction was that if 
plaintiff had notice, actual or constructive, that 
Redfield was in default in remitting money col- 
lected by him monthly according to the terms 
of the bond, whatever the cause of the default, 
whether dishonesty, or mere negligence, over- 
sight, or accident, it was bound immediately 
to either dismiss its agent or notify the sure- 
ties. This rule, if correct, would apply to a 
breach of any other contract duty of the agent, 
whatever its cause or nature. The master or 
employer owes no such duty of active diligence 
to take care of the interest of the surety. The 
latter has guaranteed the faithful performance 
of his duties by his principal, and he himself 
owes a duty to see that his principal performs 
these duties. The cardinal rule of duty which 
the master or employer owes to the sureties 
of his servant is entire good faith.” 

If the® two cases from the Supreme Court 
of Minnesota cited by counsel for appellant 
(Fid. Mut. Life Ass’n v. Dewey, 83 Minn. 389, 
86 N. W. 423, 54 L. R. A. 945, and Morrison 
v. Arons, 65 Minn. 321, 68 N. W. 33) are to be 
construed as holding to a contrary view of 
the above authorities, they could not be con- 
sidered in harmony with the weight of au- 
thority, nor entirely reconcilable with Man- 
chester Fire Ins. Co. v. Redfield, supra. We 
are of the opinion that the authorities above 
noted clearly demonstrate the insufficiency of 
pleas A and B. We also think that the as- 
signments of demurrer were sufficient to take 
the point, and that there was no error in 
the action of the court in sustaining the de- 
murrer thereto. 


The court permitted the jury to determine 
whether or not from all the evidence in the 
case the plaintiff had so acquiesced in the 
violation of the terms of the contract by Banks, 
in regard to the monthly statements and month- 
ly payments, as to constitute a waiver of those 
provisions, and therefore an alteration of the 
contract so as to release the surety. We are 
of the opinion, upon an examination of the 
evidence offered, consisting largely of corre- 
spondence between the parties, that the ques- 
tion of acquiescence, consent, or waiver on 
the part of the plaintiff of these provisions 
was properly submitted for the jury’s deter- 
mination, and that the affirmative charge was 
properly refused. 

Whether or not charge K is subject to crit- 
icism for singling out a portion of the evi- 
dence need not be determined, as we think 
its refusal could properly be rested upon the 
ground that it does not appear what Mr. Adams 
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told Banks when Banks reminded him to the 
effect, as quoted in said charge, or when any 
such conversation occurred. 


The contract between Banks and the appel- 
lee provided that it should remain in force 
indefinitely, with the understanding that either 
party could at any time terminate the same 
by giving 60 days’ notice in writing, and fur- 
ther providing that Banks should execute a 
surety bond to insure the faithful compliance 
on his part of the provisions of the contract. 
It clearly appears, therefore, that the appellee 
was unwilling to ship Banks coal without an 
adequate guaranty for the payment thereof; 
the appellant surety company gave this guar- 
anty. 

Affirmed. 


ANDERSON, C. J., and MeCLELLAN and 
SAYRE, JJ., concur. ° 


Note.—Duty of Obligee to Surety in Fidelity 
Bond.—it seems to us, that the principle applied 
in the instant case was one of general law 
only and by the stipulations in the bond was dis- 
placed. But such stipulations are construed quite 
liberally in favor of the obligee. Thus in Larra- 
bee v. Title Guaranty & Surety Co., 250 Pa. 135, 
95 Atl. 416, L. R. A. 1916 F, 709, the stipulation 
for immediate notice to surety, on a bond of an 
employee, by the obligee, after discovery of 
fraudulent conduct by employee, required the 
obligee to give such notice. 


Quoting from the case of Lyons v. National 
Surety Co., 243 Mo. 607, 147 S. W. 778, it was 
said in the Larrabee case that: “The bond plainly 
obligates the surety company to make good to the 
bank any loss sustained by reason of the dishon- 
esty of the cashier during the term of the bond” 
(or within six months thereafter). “We have 
before us, therefore, a provision of the bond sued 
on clear and unequivocal in its meaning. * * * It 
is not for the surety company to discover the dis- 
honesty or loss, but the bank. This is the contract 
as made and under which the court must adjudi- 
cate the rights of the parties.” -= 


In Fidelity & C. Co. v. Consolidated Nat. Bank, 
71 Fed. 116, 17 C. C. A. 641, it was said: “The 
manifest intent (of the bond) was to create a 
bar, and to the provision inserted for that purpose 
there cannot be annexed an exception or qualifica- 
tion not warranted by its terms, and the impli- 
cation of which the circumstances of the case for- 
bid.” 


However there have been rulings upon the 
meaning of the provision for “immediate notice” 
by employer to the surety. 


Thus in Remington v. Fidelity & D. Co., 27 
Wash. 429, 67 Pac. 989, it was held that even in a 
case of a confession to an employer, it was not re- 
quired that such confession made forthwith notice 
necessary, but time for examination into his ac- 
counts could postpone the giving of notice so that 
extent of defalcation could be ascertained. 





And in Rankin y. U. S. Fidelity & G. Co., 8 
Ohio St. 267, 99 N. E. 314, it was held that dis- 
covery contemplates delay to enable obligee to 
discover the extent of defalcation of which it had 
received information as to its existence. 


And in Guarantee Co. of N. A. v. Mechanics’ 
Sav. Bk. & T. Co., 183 U. S. 402, 22 Sup. Ct. 124, 
46 L. ed. 253, the phrase, “becoming aware,” did 
not require a bank having “knowledge” of its 
teller speculating in stocks, to notify the surety 
forthwith. 


Further it has been held that: “The employer 
is not bound to report its suspicions to the in- 
surer, even though these be strong enough to 
justify in the opinion of the employer the dis- 
charge of the employee.” But it is said that: 
“After suspicion is aroused, it (employer) ought 
to pursue its inquiries with reasonable diligence, 
and when satisfied that the defalcation exists and 
the extent, or the substantial extent, of it, notice 
of the fact ought to be given promptly to the 
insurer. * * * Unless the lapse of time is so long, 
as to be obviously a non-compliance with the con- 
tract, the question whether the notice was timely 
is one for the jury.” Bank of Tarboro y. Fidelity 
& D. Co., 128 N. C. 366, 38 S. E. 908, 83 Am St. 
Rep. 682. 


In American Surety Co. v. Pauly, 72 Fed. 470, 
18 C. C. A. 644, affirmed in 170 U. S. 133, 18 Sup. 
Ct. 552, 42 L. ed. 677, which was a case of forgery 
of a note by president of a bank of the name of 
its cashier, the bank was not bound as matter of 
law to communicate the fact to the surety where 
the cashier knew of the reputed high character of 
the president and his known characteristics of 
self-assertion and assumption of authority, to 
which the cashier attributed the act. 


The court said: “We are not overlooking a 
construction of the contract * * * that where it 
turns out there was guilt, the surety company 
should have been given an opportunity to investi- 
gate for itself and that the bank’s bona fide con- 
clusion that nothing was wrong ought not to bind 
the company. The real question is: Where, in fact 
there was guilt, has anything come to the knowl- 
edge of the bank in regard to the employee which 
can reasonably be said to require inquiry or in- 
vestigation?” But the court thought that: “The 
act must be of such a character as to impress a 
business man of ordinary prudence and judgment 
that it should be looked into to see if it fell within 
the terms of the condition above quoted.” 


And so in Aetna Indemnity Co. v. Farmers’ 
Nat. Bank, 169 Fed. 737, 95 C. C. A. 169, to 
review which writ of certiorari was denied in 215 
U. S. 601, 30 Sup. Ct. 401, 54 L. ed. 334, it was 
held that failure to notify surety of an act which 
as it appeared might have been attributed to in- 
competency or bad judgment, but which turned out 
to be defalcation, there was no discovery of which 
immediate notice should have been given. 


The discovery provision of these contracts has 
therefore been held not to require forthwith 
notice, because the surety company, being a paid 
surety, is not entitled to have stringent construc- 
tion of the terms of its contracts. 
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CORRESPONDENCE. 





LAWYERS AT THE LAKE GENEVA TRAIN- 
ING CAMP ASSOCIATION. 





Editor, Central Law Journal: 

Under the auspices of the Military Training 
Camps Association and with the sanction and 
approval of the War Department, a civilian 
training camp was held at Camp Steever, Lake 
Geneva, Wisconsin, from August 12th to Au- 
gust 26th, inclusive. 

The interest and enthusiasm of the Bar of 
the Middle West is evidenced by the fact that 
about thirteen per cent of those present were 
from the legal profession. This training camp 
was originally planned to accommodate three 
hundred and sixty men. Applications for ad- 
mission were so numerous, however, that the 
capacity was increased to five hundred and 
those applications having been promptly filled, 
it was decided to hold a second camp, com- 
mencing August 26th and running for two 
weeks. The second camp was soon over-sub- 
scribed and had a large waiting list. 


Under the direction of Captain F. L. Beals 
of the United States Army, two weeks of in- 
tensive military training is given to the man 
attending the Camp. A course of instruction 
includes close order drill, skirmishing, scout- 
ing work, bayonet practice, bomb throwing, 
map making, manual of arms, guard mount 
and general military camp life. Strict mili- 
tary discipline was maintained and the bene- 
ficial results exceeded all expectations. It was 
a source of amazement and surprise to all 
present to see the large amount of instruction 
which could be crowded into a period of two 
weeks. It is hoped. that more of these camps 
can be arranged for and that every male citi- 
zen will avail himself of the splendid oppor- 
tunity to get this excellent military training. 


Wirtram R. T. Ewen. 
Chicago, Il. 








BOOKS RECEIVED. 





Spirit of the Courts. By Thomas W. Shel- 
ton, Chairman, Committee on Uniform Judicial 
Procedure, American Bar Association. John 
Murphy Company, Baltimore, Md. 1918. Price, 
$1.60, prepaid; $1.50, net from booksellers. Re- 
view will follow. 





HUMOR OF THE LAW. 


A foreign-born citizen and his wife were not 
living together. A fire destroyed their home. 
The insurance company was resisting the pay- 
ment of the policy of insurance thereon. The 
husband, on cross-examination, was asked by 
the lawyer for the insurance company if he 
and his wife were not separated. He replied: 
“Not financially.” 


In Alabama Great Southern Ry. v. Foley 
(Ala.) 70 So. 726, an action by a married wo- 
man to recover damages for personal injuries, 
the plaintiff's husband, in describing the ex- 
tent of his wife’s injuries, said: “The only 
thing I know is that she is no earthly account 
to me like she used to be. She can’t make a 
fire, bring in a back log; she can’t even wash 
and cook, and I have to help do that, and I 
never did have to help do that before.”—Law 
Notes. 





Counsel for the Plaintiff: And so on the 
twelfth of the month you called on Mr. Wilkin- 
son? Now, what did Mr. Wilkinson say to 
you? 

Counsel for the Defendant: I object to that 
question. 

The question was thereupon debated for half 
an hour, and was allowed by the judge. 

“Now, witness,” said the counsel for the 
plaintiff triumphantly, ‘on the twelfth of the 
month you called on Mr. Wilkinson. What did 
he say to you?” 

Witness: He wasn’t at heme. 





What the case was about no one seemed to 
know exactly. The lawyers themselves were 
pretty well mixed up. 

Then an important witness entered the box 
and was presently asked tc tell the court the 
total of his gross income. 

He refused; the counsel appealed to the 
judge. 

“You must answer the question,” said the 
judge sternly. 

The witness fidgeted about and then burst 
out with: 

“But—but, your honor, I have no gross in- 
come. I’m a fisherman, and it’s all net.—Case 
and Comment. 
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1. Adverse Possession—Color of Title.—Party 
entering into possession of land under convey- 
ance, even from a party having no title to 
convey, is presumed to enter according to de- 
scription in the conveyance, and his occupancy 
of part claiming the whole is construed as 
possession of all not in adverse possession of 
another.—Pearce v. Wright, Ill., 119 N. E. . 


2. Bankruptcy — Chattel Mortgage. — Where 
claimant transferred stock of goods and real 
property to bankrupts, taking chattel mort- 
Zage on goods and mortgage on real property, 
as well as mortgage on unthreshed grain, 
claimant could not, on bankruptcy of his trans- 
ferees, be required to pursue grain which one 
bankrupt had threshed, absconding with pro- 
ceeds, or on bare assertion that it was over- 
valued to take real property and give credit 
for amount at which it was valued, before 
enforcing his chattel mortgage.—Garrison v. 
Kurt, U. 8. C. C. A, 249 Fed. 2. 


3.——Counterclaim.—Where sale of property 
by trustee in bankruptcy has been confirmed 
in bankruptcy court without objection by pur- 
chaser, she cannot thereafter in another court 
question its validity by a counterclaim against 
note given for the property.—Thompson v. Sun- 
rise Coal Co.’s Trustee, Ky., 204 S. W. 89. 


Jurisdiction.—A court of bankruptcy is 
a om jurisdiction, under Bankruptcy Act, §§ 
23b, 60b, 67c, 70e, of a suit in equity by bank- 
rupt’s trustee to recover land, possession of 
which the, bankrupt surrendered to his father 
within four months of adjudication on theory 








that title had passed to bankrupt by virtue of 
a parol gift from the father.—-Flanders y. Cole- 
man, U. S. D. C., 249 Fed. 757. 


5. Jury Trial.—Complaint or petition by 
trustee, addressed to bankruptcy court in ex- 
ercise of its equity powers, praying accounting 
for damages resulting from appointment of 
receiver, which was secured through imposi- 
tion on court, is not violative of right to jury 
— re Veler, U. S. C. C. A, 249 Fed. 
633. 








6. Mesne Profits.—Where a bankrupt, whose 
father allowed him to go into possession, de- 
mised land, taking rent notes in his own 
name, such notes represent mesne profits or 
issues of land, and right thereto will follow 
ownership of land.—Flanders v. Coleman, U. S. 

C., 249 Fed. we 





Pleading and Practice.— Where invol- 
untary petition averred that alleged bankrupt 
had admitted in writing its inability to pay 
its debts and its willingness to be adjudged 
bankrupt, and alleged bankrupt consented to 
adjudication, filing answer admitting allega- 
tions of petition, adjudication is not open to 
attack on ground that written admission of 
inability to pay debts had not been made at 
time petition was filed.—In re Veler, U. S. C. C. 
A., 249 Fed. 633. 


8.——-Referees.—-Under Bankr. Act, §§ 40, 52, 
62, relating to compensation of referees and 
clerks, question whether referee in bankruptcy 
is entitled to allowance for certain’ expenses 
is one within the general jurisdiction of bank- 
ruptey court.—In re McNeil Corp., U. S. D. C., 
249 Fed. 765. 


9. Bills and Notes — Consideration. — Where 
real estate agents wanted vendor to collect 
purchaser's first note, and vendor agreed to ex- 
tension of purchaser's note if purchaser would 
satisfy brokers, and purchaser, satisfied them by 
giving his note and taking up vendor’s note, 
there was a sufficient consideration for pur- 
chaser’s note to brokers.—Etter v. Stampp & 
Eichelberger, Tex., 204 S. W. 143. 


10.———Forgery.—-Where bank sold assets to 
another in ignorance that two notes were for- 
geries, on discovery seller bank should have 
reimbursed buyer bank for price paid for notes, 
their forged character having disconnected 
them from contract.—-Interstate Trust & Bank- 
ing Co. v. Liquidators of People’s Bank & 
Trust Co., La., 78 So. 968. 


11. Holder in Due Course.—The payee of 
a note may become a holder in due course under 
Negotiable Instruments Act, § 38, defining nego- 
tiation, and may maintain an action thereon 
against the indorsers as the statute is merely 
declaratory of the common law.—Johnston v. 
Knipe, Pa., 103 Atl. 957. 3 


12. Stipulation.—Where a note given to a 
fruit growers’ association provided that the 
maker should ship his fruit through the asso- 
ciation until the note was paid, proceeds to be 
applied on the note, the refusal of the asso- 
ciation to receive such shipment did not re- 
lease the maker; the provision being for the 
payee’s benefit.—Western Slope Fruit Growers’ 
Ass’n v. Divine, Colo., 173 Pac. 426. 


13. Brokers—Course of Dealings.—Defend- 
ant, whose order for lumber was for two suc- 
cessive years placed with plaintiff through a 
brokerage company, under plaintiff’s letter that 
the handling of the account in the manner 
pursued last season will be satisfactory, was 
authorized to make payment to such company. 
—Grays Harbor Commercial Co. v. Taku Can- 
ning & Cold Storage Co., Wash., 173 Pac. 434. 


14. Lien.—While an agreement between the 
purchaser and a vendor that broker’s commis- 
sion should be paid by vendee as part of the 
purchase price upon first payment and giving 
of a mortgage would not prevent the lien of 
broker from attaching to the vendee’s interest, 
such lien could not be enforced on breach of 
vendee before the mortgage was given.—Biddle 
v. Biddle, Mich., 168 N. W. 92. 


15. Carriers of Goods — Overcharge.—W here 
shipper has paid rate afterwards declared by 
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Interstate Commerce Commission to be exces- 
sive, he may recover as damages difference be- 
tween excessive rate and rate declared to be 
just and reasonable by Commission, without 
proof of actual injury.—Atchison, T. & S. F. Ry. 
Co. v. Spiller, U. S. C. C. A., 249 Fed. 677. 


16. Carriers of Passengers — Demurrer. — A 
declaration alleging that defendant carrier, on 
a dark night, after announcing that the next 
stop of the train would be at plaintiff’s destina- 
tion, stopped the train on a trestle before 
reaching such destination with the car doors 
open, thus misleading plaintiff into believing 
that his station had been reached, as a result 
of which plaintiff alighted and fell from the 
trestle, was not demurrable as showing con- 
tributory negligence.—Louisville & N. R. Co. v. 
Norton, Fla., 78 So. 


17. Negligence. — Whether railroad was 
negligent in leaving wire hanging about nine 
inches from the ground in the interior of grass 
plot at station, which tripped passenger on 
for the jury. —Heffron v. New York Cent. 

R. R. Co., N. Y., 119 N. E. 1024, 223 N. Y. wt} 


18. Cemeteries — Burial Lot.— Even though 
purchaser, or one who is permitted to use lot in 
cemetery, obtaining it by adverse possession, 
may not acquire fee-simple title but simply an 
easement, yet he has a property right in his 
lot which the law recognizes and protects from 
invasion, whether it be by mere trespasser or 
from unauthorized and illegal acts of directors 
= peneers itself.—Brown vy. Hill, Ill, 119 N. 

. OTT. 


19. Chattel Mortgages—Bankruptcy.—Where 
owner of stock of goods sold same to bank- 
rupt, taking chattel mortgage, which he 
promptly placed on record and reported to com- 
mercial agencies, mortgage, which provided for 
certain monthly payments to owner, must be 
deemed valid as against subsequent creditors 
of bankrupts; it appearing that owner at all 
times asserted and protected his rights.—Garri- 
son v. Kurt, U. S. C..C. A., 249 Fed. 672. 


20. Commerce—Burden on.—Acts 1901, c. 226, 
regulating inspection of petroleum products, is 
objectionable as placing burden on interstate 
commerce, in that section § *thereof provides 
for collection of fees in excess of amount nec- 
essary for proper enforcement of inspection.— 
Caldwell v. State, Ind., 119 N. E. 


21. Employe.—One of switch engine crew 
engaged in making up interstate trains, killed 
by engine while going to work some eight min- 
utes previous to beginning work, was engaged 
in interstate commerce.—Knowles v. New York, 
N. _ R. Co., N. Y¥., 119 N. E. 1023, 223 N 
Y. 51 


22. Employe. — Railroad employe, whose 
work consisted in taking care of camp car used 
by bridge carpenters, and cooking meals for 
them, injured-in collision while cooking in camp 
car placed on side track, was engaged in inter- 
state commerce, within federal Employers’ Lia- 
bility Act.—Philadelphia, B. & W. R. Co. v. 
Smith, Md., 103 Atl. 945. 


23. Constitutional Law—Alien Enemy Act.— 
Alien Enemy Act, authorizing the restraint and 
the removal of alien enemies, is not invalid 
as depriving such persons of liberty without 
due process of law.—De Lacey v. United States, 
U. S&S. C. C. A., 249 Fed. 625. 

24. Due Process of Law.—Const. art. 1, § 
10, providing that in all criminal prosecutions 
no person shall be deprived of his life, liberty 
or property unless by the judgment of his peers 
or the law of the land, has no bearing on the 
constitutionality of statute authorizing con- 
demnation of land by a city for water supply. 
—Joslin Mfg. Co. v. Clarke, R. IL, 103 Atl 
935. 

25. Ex Post Facto Law.—-Laws 1911, p. 
627, making failure to support an illegitimate 
child a felony, is not unconstitutional as ex 
post facto, though applied to cases of failure 
to support illegitimate children who were be- 
gotten before statute became effective-—Wams- 
ley v. People, Colo., 173 Pac. 425. 

26.——-Workmen’s Compensation Act.—Work- 
men’s Compensation Act, § 29, does not violate 




















Bill of Rights, § 19, providing that every per- 
son ought to find in the laws a certain remedy 
a de injuries.—Johnson v. Choate, IIl., 119 N. 


27. Contracts— Patent for Improvements.— 
Where defendant agreed that any patents for 
improvements or inventions which he might .- 
secure in a particular art should belong to his 
employer, such contract, though applying to a 
patent for an improvement in the art secured 
after defendant terminated his employment, is 
not invalid as — to "4. policy.— Wege 
+ TO ald -Cabinet Co. U. S. C. A., 249 Fed. 





28. Prior Course of Dealing. — Where the 
parties to a contract have had previous deal- 
ings of the same character, it is presumed that 
they contract with reference to such _ prior 
course of dealing.—Munson §. S. Line v. Grim- 
wood, U. S. C. C. A., 249 Fed. 72 


29. Public Policy. — Agreement between 
purchaser of farm, his broker, and third person 
who desired to purchase, that purchaser, if 
third person would withdraw offer to owner, 
would consummate purchase and then sell to 
third person for price third person offered 
owner, was agreement attempting to sstifile 
third person’s bid, opposed to public policy and 
illegal.—Kincheloe v. Taylor, Va., 96 S. E. 167. 


30. tecoupment.—Where building contrac- 
tor sued for price of extras, including in the 
declaration all sums due him “under said con- 
tract,” defendant could recoup her damages for 
defective work, although plaintiff sought to 
prove that the amounts sued for became due 
under such an alteration of the original con- 
tract as to constitute a new one.—McPhillips v. 
Durkin, R. I. 103 Atl. 929. 


31.——Several and Joint.—Agreement between 
liquor salesmen and corporation entered into 
when salesmen became stockholders, whereby 
each agreed to assume one-half of loss which 
might be sustained on accounts transferred 
to corporation for merchandise shipped to re- 
spective customers of each, must be deemed 
several, instead of joint, and not to render each 
salesman liable for losses on account of sales 
made by his associates.—Ulman y. Manheimer, 
U. S. Cc. C. A, 249 Fed. 691. 








32. Corporation—Estoppel.—Corporation held 
estopped to deny authority of manager to guar- 
antee account of customer with another com- 
pany, where it received benefits under contract 
with customer pursuant to which manager 
guaranteed accounts.—Armour & Co. v. R.-Ro- 
senberg & Sons, Cal., 173 Pac. 404. 


33. Prescription.—After lapse of over 40 
years, accompanied by undisturbed possession 
under a deed, the authority to execute the deed 
for the corporation will be presumed in the 
agent who signed the deed.—Atlanta & C. A. L. 
Ry. Co. v. Limestone-Globe Land Co., S. C., 96 
S. E. 188. 


34.——-Presumption. — Where name of plain- 
tiff imports a corporation rather than an in- 
dividual or a partnership, a presumption that 
it is a corporation prevails until the contrary 
appears, even in the absence of such an aver- 
ment.—Bremen Foundry & Machine Works v. 
Boswell, Ga., 96 S. BE. 182. 


35. Ultra Vires.—Where officer of a corpo- 
ration by fraud obtains money from a stock- 
holder with which the corporation makes pay- 
ment on land, but breaches its contract, such 
stockholder has a prior right to recover such 
money as against ordinary creditors of the cor- 
poration; the corporation having become insol- 
vent. -—Biddle v. Biddle, Mich., 168 N. W. 92. 








36. Damages—-Breach of Agreement. — On 
counterclaim by buyer of mail order liquor 
business for seller’s breach of agreement not 
to engage in business in Indiana, damages 
sustained by buyer should not be measured by 
entire profits of seller, only by profits of which 
buyer was deprived by seller’s breach.—Koch- 
enrath v. Christman, Ky., 203 S. W. 738. 


37. Mitizgation.—Reasonable cost of means 
which injured party is bound to adopt to lessen 
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his ‘damage, whether adopted or not, will meas- 
ure the compensation recoverable for the in- 
jury or the part of it that such means have or 
would have prevented.—Lisko v. Uhren, Ark., 
204 S. W. 101. 


38. Deeds — Confidential Relations. —- Where 
confidential and advisory relation exists be- 
tween mother and son, careful scrutiny is re- 
quired to make sure transactions between par- 
ties, as deed from mother to son, are fully un- 
derstood, and that there has been no overreach- 
ing, and no unfair advantage taken.—Parsons 
v. Parsons, Mass., 119 N. E. 1020. 


39. Descent and Distribution—Contract.—One 
whose one-fourth interest in a succession had 
been sold by his mother as his natural tutrix 
during his minority by suit against the 
purchaser after majority for his share uncon- 
ditionally accepted the succession and rendered 
himself liable for one-fourth of its debts.— 
Delouche v. Rosenthal, La., 78 So. 970. 


40. Diveree—Suit Money.—Although a wife, 
with ample means of her own, has a right to 
suit money and alimony pendente lite out of 
the community property, almost as a matter of 
right, she should not be allowed such alimony, 
where the community property is stock in 
trade, and there is no showing that the business 
is more than paying expenses.—Dilatush v. 
Dilatush, Wash., 173 Pac. 431. 

41. Easements—Constructive Notice.—Where 
deed of corporation of railroad easement was 
signed “G. S. C., Pres. M. I. Co.,” assuming its 
recordation did not give constructive notice 
to subsequent purchasers of the land from the 
corporation, they could not be treated as pur- 
chasers without notice, where they laid off 
their lots up to the line of the railroad’s right 
of way, and only put a street on the right 
of way.—Atlanta & C. A. lL. Ry. Co. v. Lime- 
stone-Globe Land Co., S. C., 96 S. E. 188. 

42. Ingress and Egress.— Where defend- 
ant’s grantee was given an easement of way 
which proved inconvenient and defendants per- 
mitted him to use a different means of ingress 
and egress, his acceptance of the new way was 
not as a matter of law an abandonment of the 
granted easement, but could be considered on 
the issue of the intention to abandon such 
easement.— Perry v. Carey, Ind., 119 N. E. 
1010. 

43. Bleetricity— Injury to Child. — Electric 
company and city held not liable for injury to 
a boy, between 10 and 11 years old, not men- 
tally deficient, who, knowing it was not per- 
mitted, climbed a pole bearing wires in school 
yard, getting on fence to reach handspikes.— 
Grube v. City of Baltimore, Md., 103 Atl. 948. 

44. Emi t D i Nuisance.—A_prohibi- 
tion against erection of wooden buildings 
within fire limits of an incorporated city, or 
removal of such buildings by proper authori- 
ties when found to be nuisances in the manner 
provided by law, is not an unreasonable taking 
of private property for public use within pur- 
view of Const. U. 8S. or Texas Constitution.— 
posses v. City of Galveston, Tex., 204 S. W. 
28. 








45. Executors and Administrators—Distribu- 
tion.—Where will directed executor to admin- 
ister entire estate and to distribute it after 
death of a life tenant, and it could be found 
that testator did-not contemplate prior death 
of executor, premium of bond of administrator 
d. b. n. c. t. a. should not be charged against 
executor’s distributive share of remainder but 
soonest estate.—Floyd v. Thomason, Ga., 96 S. 

» See 

46. Ancillary Administration.—The quali- 
fication of an administrator or executor in a 
foreign jurisdiction does not entitle him to ad- 
minister upon assets in this state or to recover 
debts unless voluntarily delivered to him; it 
being first necessary to take ancillary admin- 
istration.—Equitable Trust Co. of New York v. 
Plume, Conn., 103 Atl. 940. 

47. False Pretenses—Confidence Game.—Un- 
der the confidence game statute the offense 
consists in gaining possession of money or 
property by means of some trick or device or 
swindling operation in which advantage is taken 
of the confidence of the victim reposed in the 








swindler, and obtaining money by false pre- 
tenses is not enough to convict of obtaining 
money by confidence game.—People v. Koelling, 
Ill., 119 N. E. 993. 


48. Frauds, Statute of —One Agreement. — 
Though the half owner of water priority had 
only oral agreement with his co-owner that the 
latter would secure an adjudication protecting 
both of them, the statute of frauds did not 
apply, where he had immediately entered into 
possession of and used the water under claim 
See right.—Ullman v. Kelley, Colo., 173 Pac. 


49. Fraudulent Conveyances—Fraud,—Where 
realty is conveyed with intent to defraud cred- 
itors and grantee, not himself a creditor, has 
knowledge of such fact, there is such participa- 
tion in the fraud by grantee as will invalidate 
conveyance as to creditors, even where a full 


consideration is paid.—Sheridan vy. McCormick, 


N. D., 168 N. W. 59. 


50.——Homestead.—A debtor may use his 
means to pay off a mortgage on his homestead, 
as long as he does not increase the value of 
his equity over the homestead right as limited 
of. statute.—Layson y. Riley, Mo., 203 S. W. 


51. Highways—Notice—Defendant driver of 
an automobile, who in going out to a lake had 
passed over an intersection, was chargeable 
with notice thereof on his return trip over 
same highway.—Rappaport v. Roberts, Mo., 203 
S. W. 676. 


52. Husband and Wife— Alienation of Af- 
fections.—A wife has no right of action for 
alienation of husband's affections against a 
woman upon whom husband voluntarily be- 
stowed his affections and who did nothing 
wrongful to encourage such affections.—Moel- 
leur v. Moelluer, Mont., 173 Pac. 419. 


53. Estoppel.— Where complainant  per- 
mitted her husband to withdraw money, which 
she had deposited in certain bank, and to de- 
posit it in his own name in another bank to 
which he subsequently became indebted, where- 
upon he changed the account from his name 
to that of his wife, the compl&inant was, 
upon the bank’S insolvency, estopped from 
claiming the deposit as her own.—Talley v. Da- 
vis, Ark., 203 S. W. 5. 


54. Injunction — Incorporated Club.—Injune- 
tion against incorporated club and its officer 
from using premises of club, or any part, for 
selling liquors, ete., related to business or oc- 
cupation in which club and officer were en- 
gaged, and could not be avoided by removal 
to another town in county.—Ex parte Alderete. 
Tex., 203 S. W. 763 


55. Insurance—Accident.—In accident policy 
providing, if sunstroke, etc., due to external, 
violent, or accidental means directly results in 
death of insured, payment may be made, “ac- 
cidental means” denotes “accidental cause,” 
and a sunstroke suffered by insured during his 
ordinary affairs, without intentional or volun- 
tary exposure, was an “accidental means” or 
“accidental cause.”—Continental Casualty Co. 
v. Clark, Okla., 173 Pac. 453. 


56.——Change of Beneficiary.—Where insured 
attempted to change beneficiary from mother 
to wife and made certificate before notary pub- 
lic to such effect, but failed to return policy 
for cancellation and for issuance of new policy, 
and insurer paid the money in court, the wife 
was entitled to the fund.—Frakes v. Brother- 
hood of Locomotive Firemen, Mo., 204 S. W. 26. 


57. Liability Insurance.— Where mining 
company carrying liability insurance contracted 
to hold lessor of machinery free from loss from 
injuries to employes, and the attorney for the 
insurance company and the lessor settled a 
claim, each paying half, held that the insurer 
was liable to the mining company, for money 
paid to the lessor under its contract.—Harnden 
v. Southern Surety Co., Mo., 204 S. W. 34 


58. Warranty.—Life insurance application 
stipulation that insurance should not take ef- 
fect unless first premium was paid and the 
policy delivered to and received by applicant 
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during his lifetime and in good health, did not 

amount to warranty of good health at time of 

delivery of policy, but only to stipulation for 

delivery while insured was in apparent good 

health, and free from such diseases seriously 

affecting the risk.—Lincoln Reserve Life Ins. 
mith, Ark., 203 S. W. 698. 


59. Imtoxicating Liquors— License Fee. — 
Where state six months before prohibition law 
which would force applicant to discontinue his 
business went into effect exacted and received 
from him entire annual license fee, under Laws 
1907, p. 419, applicant may recover fees paid 
and exacted for last half of term.—Olympia 
Brewing Co. v. State, Wash., 173 Pac. 430. 


60.——Statutory Construction. — Automobile 
used in unlawful conveyance of liquor in pres- 
ence of officer with power to serve criminal 
process was not subject to seizure by him and 
forfeiture to state under Rev. Laws 1910, § 
3617, as it was not “appurtenance”’ within the 
act; “appurtenance” meaning that which belongs 
to something else, adjunct, an appendage.— 
Cox v. State, Okla., 173 Pac. 445. 


61. Variance.—That the indictment charges 
that defendant, a druggist, sold liquor, while 
the proof shows that a clerk in his drug store 
sold it, is not a fatal variance.—State v. Clark, 
Mo., 203 S. W. 627. 


62. Landlord and Tenant—EFEviction.—Where 
landlord leases premises for lawful purpose, 
not knowing character of tenant, and after- 
wards a nuisance, such as house of prostitu- 
tion, is maintained by tenant by the landlord’s 
sufferance, connivance, or consent, another 
tenant, forced to move because of the nuisance, 
is constructively evicted, and the landlord can- 
not recover rent thereafter accruing. — Lan- 





ecashire v. Garford Mfg. Co., Mo., 203 S. W. 
668. 
63.—Repairs.—Landlord’s contract to fur- 


nish materials wherewith tenant was to re- 
pair defective foundation of the rented prem- 
ises is not a contract to “repair,”’ and does not 
render landlord liable for an injury to tenant 
resulting from the defective foundation; the 
breach not being the proximate cause of the 
injury.—Parnell v. Saxe-Gotha Mills, S. C., 96 
S. E. 187. 


64. Libel and Slander—Imputation of Crime. 
—One, imputing that another has committed 
larceny or an offense involving moral turpi- 
tude, where the charge is not true or privileged, 
cannot escape liability by stating in connec- 
tion with it facts or information upon which 
his belief of guilt was based.—Gregory v. Nel- 
son, Kan., 173 Pac. 414. 


65. Limitation of Actions—-Estoppel. — That 
defendant requested plaintiff to delay suit until 
certain suits were decided, and that after those 
suits were decided defend&int requested further 
delay until it could check up plaintiff's bills, 
does not estop defendant from pleading statute 
of limitations.—St. Joseph & G. I. Ry. Co. v. 
Elwood Grain Co., Mo., 203 S. W. 680. 


66. Master and Servant—Casual Employment. 
—Where plaintiff's contract with his employer 
was for a fixed rate of wages and to continue 
so long and for all work that the employer 
had to do, the employment was not casual.— 
Johnson v. Choate, Ill., 119 N. E. 972. 


67. Hours of Service Act.—Under Hours of 
Service Act, § 2, held that, where operator was 
kept on duty in station office more than 12 
hours during day, and operator was kept on 
duty in box car office in yards some distance 
away for more than 12 hours at night, two 
offices must, in view of their proximity, be 
considered as one, and so tn of act is 
shown.—Grand ong & I. y. Co. v. United 
States, U. S. C. C. ,» 249 Fea. 646. 


68. sicaiiiets: -saeidiines by railroad 
employe engaged in tightening loose spikes, 
that the spikes were old and rusty, and could 
not stand under heavy blows, that the heads 
frequently flew off, that the defendant’s servant 
knew so much, and that defendant’s servant 
nevertheless commanded plaintiff to drive the 
spikes, were sufficient to take the question of 


~ 











negligence to the jury if supported by testi- 
mony, although “negligence” was not alleged 
in words.—Linder v. Seaboard Air Line Ry., S. 
Cc. 96 S. EB. 191. 


69. Negligence.—-Employe of locomotive 
works, an experienced railroad engineer, ac- 
companying dead engines in freight train, who 
without looking alighted from his engine to 
examine it next to one of main line passenger 
tracks of company, held negligent, barring re- 
covery for resulting injuries.—Pennsylvania R. 
Co. v. Jenkins, Va., 96 S. E. 0. 


70. Respondeat Superior.—Where president 
of company was in business on his own account 
and owned a horse and wagon and employed a 
driver, mere fact that such employe sometimes 
made deliveries at direction of his employer 
for the company is insufficient to render com- 
pany liable for his negligence.—Ferinac v. 
Italian Importing Co., Iowa, 168 N. 81. 


Ti. Secondary Negligence. — At common 
law, liability of master for negligence of a 
physician employed to treat an injured servant 
is secondary to and dependent on proof of 
physician’s negligence. — Foreman v. Hunter 
Lumber Co., Cal., 173 Pac. 408. 


72. Trespassers.—A railroad is not liable 
for the death of a brakeman shot and killed 
while ejecting trespassers from train, where 
there were no circumstances making the dis- 
charge of such duty more dangerous than under 
ordinary circumstances; the brakeman, having 
accepted such employment, ‘assumed the ordi- 
eg 4 = thereof.—Jaynes v. Bush, Ark., 203 


73.——Wages. — Corporation's general man- 
ager, foreman of lumber yard and planing mill, 
and supervisor of construction and draughts- 
man, were not privileged creditors under Rev. 
Civ. Code, art. 3252, which accords a privilege 
to debts due for wages of servants and salaries 
of secretaries and clerks.—Salaun v. Consoli- 
dated Realty & Mfg. Co., La., 78 So. 974. 


74, Workmen’s Compensation Act.—Where 
defendant’s business was that of maintaining 
a large building, let out and used for income, 
part of it occupied as a lodgeroom, dance hall, 
and offices in connection, defendant was subject 
to the Workmen's Compensation Act; such busi- 
ness being declared to be extrahazardous by 
section 3, par. “b,” cls. 1, 8.—Johnson v. Choate, 
Tll., 119 N. E. 972. 


75. Workmen’s Compensation Act.—In pro- 
ceeding to obtain compensation for death of 
workman, verdict of coroner's jury that insured 
died from septicaemia due to an accident aris- 
ing out of and in the course of his employment 
was not admissible to determine the cause of 
the accident, though it prima facie showed the 
cause of death.—Peoria Cordage Co. vy. Indus- 
trial Board of Illinois, I1l.,°:119 N. E. 996. 


76. Mines and Minerals—Covenants.—Oil and 
gas lease, granted in consideration of $1 ac- 
tually paid, under which lessee covenanted to 
complete well within one year, or to pay 10 
cents an acre yearly in advance for each addi- 
tional year that such completion was delayed, 
and further covenanted to pay lessor one-eighth 
of all oil produced, held valid, despite provisions 
for surrender by lessee on payment of $1.—Ray- 
dure v. Lindley, U. S. C. C. A., 249 Fed. 675. 


77. Mortgages — Assumption of Payment. — 
A grantee of mortgaged realty who assumes 
payment of mortgage is liable to mortgagor 
only for the amount secured by the mortgage, 
and is not liable on some collateral contract 
entered into between mortgagee and mortgagor. 
—Midland Savings & Loan Co. v. Jones, Okla., 
173 Pac. 440. 


78.——Estoppel.—Where a deed of trust re- 
quired trustee to sell land in front of mort- 
gagee’s store, the mortgagor's statement that 
he wanted it sold at another place, where there 
would be somebody to bid on it, estopped him 
from questioning validity of sale at such place. 
—Kelly v. Skates, Miss., 78 So. 945. 

79. Municipal Corporations—-Lease of Park. 
A city’s use of a park to provide Shetland ponies 
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of reasonable gentleness, upon which children 
may ride, properly~ attended, either for a con- 
sideration, or gratis, is not foreign to the ob- 
ject for which public parks are maintained.— 
Longwell v. Kansas City, Mo., 203 S. W. 657. 


80. Notice to City.—In action for loss of 
service of daughter, who, when her boat was 
overturned by one not belonging to defendant 
city, was caught in barbed wire in stream con- 
tinguous to park of defendant and drowned, 
held, there could be no recovery; the city hav- 
ing no knowledge of barbed wire and no control 
of stream at place of accident except to police 
it—Gibson v. City of Indianapolis, Ind., 119 N. 
E. 1011. 


81.——-Streets and Sidewalks.—Although with- 
out recent snowfall hole in sidewalk would 
have been visible and avoidable, yet, if so cov- 
ered by snow it became unnoticeable by pedes- 
trian using ordinary care, the city would be 
liable for injury caused by his stepping through 
snow into the hole; negligence in permitting 
the hole concurring with the natural additional 
cause.—Cross v. City of Sedalia, Mo., 203 S. W. 
648. 





82. Negligence—Collision—Where suggestion 
to speed up in effort to pass automobile ahead 
was made within a block of intersection of 
highways where collision occurred, plaintiff 
guest who remonstrated against speeding can- 
not be held guilty of negligence for failure 
to take further steps for his et Seaee- 
port v. Roberts, Mo., 203 S. W. 676 


83. Partnership—<Acts Constituting. — Where 
the owner of a team of mules and a wagon 
permits the use thereof on a farm under an 
agreement giving her one-half of the products 
grown upon the place after payment of rent, 
the mules and wagon do not become partner- 
ship property.—Gibson v. Herrin, Miss., 78 So. 
946. 


84. Hailroads—Private Crossing. — The rule 
that one about to use a private crossing may 
rely upon signals usually given for a nearby 
public crossing does not extend to persons us- 
ing the track.—Cincinnati, N. O. & T. P. Ry. 
Co. v. Carter, Ky., 203 S. W. 740. 


85.——Right of Way.—The owner of the fee 
in a railroad right of way has the right to use 
so much thereof as is not in the actual use and 
occupancy of the railroad company, provided 
the use be not in@odnsistent with the claim 
of right of way for the railroad purposes.— 
Atlanta & C. A. L. Ry. Co. v. Limestone-Globe 
Land Co., S. C., 96 S. E. 188. 


86. Safety Appliance Act.—That it was nec- 
essary for brakeman to go on top of car to set 
retainers, which were parts of air brake sys- 
tem, does not, in view of Safety Appliance Act. 
justify rule of railroad company requiring use 

of hand brakes in descent of a long grade.— 
Grand Rapids & I. Ry. Co. v. United States, U. 
S. Cc. C. A., 249 Fed. 650. 


87.——Safety Appliances.— Main purpose of 
Safety Appliance Act, requiring equipment of 
freight trains with power and train brakes, 
was to protect brakemen, who theretofore had 
been required to go on tops of moving trains 
to set the hand ee ae Rapids & I. Ry. 
sae. v. United States, U. S. Cc. A., 249 Fed. 
6 ; 

88. Sales—Entire Contract.— Agreement to 
purchase during contract period 50 cars of 
lumber, deliveries to be made upon specifica- 
tions and orders of buyer in different periods 
throughout year, was entire, and not seversble. 
—John yess Plow Co. v. Shellabarger, Tenn., 
203 S. W. 

Reads of Performance.—In a contract 
for sale of wheat the words “shipment during 
August” controlled the time of performance 
of contract, so that seller’s tender of bills of 
lading in August was a sufficient offer to per- 
form without regard to when wheat was poamnd. 
—wWalker v. Alexander, Okla., 173 Pac. 43 


90. Rescission.—To rescind a sale of aa 
for fraud or breach of warranty, an offer to 
return the goods, within a reasonable time 
after discovery of the fraud or breach, is as 
effectual to rescind the contract as if the seller 











had accepted it—Dean v. Brown, Ala., 78 So. 
966. 


91.——Unreasonable Delay.—Where the deliv- 
ery of metal patterns ordered for use in cast- 
ing farm tractor engines was unreasonably de- 
layed, the maker, in the absence of a prior 
notice, is not liable for remote and inconse- 
quential damages resulting to the buyer by 
reason of the use “of wooden patterns during 
the delay.—Hart-Parr Co. v. Barth Mfg. Co., U. 
8S. C. C. A., 249 Fed. 629. 


92. Trusts—Intention.—Under a will creat- 
ing a trust to pay the income thereof to testa- 
tor’s daughters directly, “to remain free and 
exempt from the power and control of any 
husband and from liabilities for any debts or 
engagements,” the income was not subject to 
alienation by any of the daughters during their 
lives; this being the clear intention of testator. 
—Hopkinson v. Swaim, Ill. 119 N. E. 985. 


93. Trustee Ex Maleficio.—If plaintiff own- 
ed half interest in water priority, and defend- 
ant’s grantors promised that at adjudication 
of priorities they would represent him and pro- 
tect his rights, but instead secured a decree 
for the water in themselves, and made no at- 
tempt to enforce such claim for several years, 
during which plaintiff used the water under 
claim of right, plaintiff was entitled to have a 
trust declared for his benefit for half the 
water.—Uliman v. Kelly, Colo., 173 Pac. 423. 


94. Vendor and Purchaser—Fraud.—lIt is not 
neecssary for agency to exist between vendor 
and party inducing sale of lands through fraud 
to warrant relief against vendor, but vendor 
is liable if he participates in the fraud, or if 
he had knowledge of the fraud and adopts or 
takes advantage of it.—Grayling Lumber Co. v. 
Ebbitt, Ark., 203 S. W. 686. 

95. Lease.—Possession by lessee, and de- 
mand and acceptance from him of rent by the 
purchaser of the land, justified conclusion that 
purchaser had notice of lease.—Medicus vy. Alt- 
man, Mo., 203-S. W. 637 

96. Wills— Duty of Executor.— Under will 
appointing’ testator’s wife and son-in-law exe- 
cutors, and providing that sale of realty “is left 
absolute with my executors,” held the power to 
sell and convey realty did not survive death 
of wife.—Ex parte White, Miss., 78 So. 949. 

97. Severability in Clauses.—Where, under 
will giving grandchildren remainder in fee, 
subject only to power of life tenant, their father, 
to declare by will that it should be held in 
trust for them during life, life tenant by his 
will not only declared such a trust, but also at- 
tempted to dispose of the property after their 
death by provision as to survivorship, etc., the 
latter provisions, although void, were distin- 
guishable and severable, and their invalidity 
did not affect the remaining portion of life 














tenant’s will—Hopkmson v. Swaim, Ill, 119 N. 
E. 985. 
98. Trust Fund.—Where one paragraph of 


will provides for payment to testator’s chil- 
dren of income of trust fund, the payment of 
which was not otherwise provided for, and fol- 
lowing paresreps provides that income, the 
payment of.which was not provided for “not- 
withstanding the provisions of the last preced- 
ing paragraph,” shall accumulate for benefit 
of remaindermen, the former paragraph and not 
latter will govern, upon death of son, in dis- 
position of income given him where not other- 
wise provided for.— Rhode Island Hospital 
Trust Co. v. Davis, R. I., 103 Atl. 972. 

99. Witnesses — Interpreter.—In a trial for 
murder, objection to question as to whether 
witness had not made a certain statement at 
the preliminary examination that the evidence 
on the preliminary examination was’ given 
through an interpreter and was not understood 
by the stenographer who transcribed it was 
without merit, where the question was asked 
merely to lay the foundation for impeachment. 
—State v. Mueller, N. D., 168 N. W. 66. 

100. Refreshing Memory.—Where memory 
of one who has made entries in the regular 
course of business has failed, he may testify 
that entries were correctly made by him at 
the time, and such entries may on. be ad- 
mitted.—Bolden v. State, Tenn., 203 S. . 755. 
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